
Software License Agreement for 
ClarkDietrich Wall Type Creator TM Software  

  
  
PLEASE READ THIS DOCUMENT CAREFULLY. This Software License 
Agreement ("Agreement") is a legal contract between you (either an individual or a single 
business entity) (“you” or the “Licensee”) and Clarkwestern Dietrich Building Systems 
LLC (“us” or the “Licensor”) for the software identified above and, as applicable, any 
associated documentation made available to Licensee hereunder (collectively, the 
"Software").   
 
IF YOU DO NOT AGREE TO ALL OF THE TERMS OF THIS AGREEMENT, THE 
BUTTON INDICATING NON-ACCEPTANCE MUST BE SELECTED AND YOU 
MUST NOT PROCEED WITH INSTALLATION OR USE OF THE SOFTWARE.  IF 
YOU ARE ACCEPTING THESE TERMS ON BEHALF OF ANOTHER PERSON OR 
A COMPANY OR OTHER LEGAL ENTITY, YOU REPRESENT AND WARRANT 
THAT YOU HAVE FULL AUTHORITY TO BIND THAT PERSON, COMPANY, OR 
LEGAL ENTITY TO THESE TERMS. 
 
1. License Grant.  Subject to Licensee’s compliance with this Agreement, Licensor 
grants to Licensee a non-exclusive, royalty-free, non-transferable right and license to 
Licensee and its Authorized Users to install, use, and execute the Software (in object 
code form only) solely for Licensee’s internal business purposes including for the benefit 
of Licensee’s customers. “Authorized Users” means Licensee including any employees 
or contractors of Licensee. 

2. Upgrade, Updates and Patches.  Licensor has no obligation to provide software 
upgrades, updates or patches to Licensee under this Agreement.  Notwithstanding the 
foregoing, in the event Licensor, in its sole discretion, elects to provide a software 
upgrade, update or patch to Licensee, then all such upgrades, updates or patches provided 
shall be considered “Software” and subject to the terms and conditions of this Agreement. 

3. Intellectual Property and Restrictions 

(a) The Software including all intellectual property rights therein is owned by 
Licensor and its licensors and is licensed, not sold.  Any rights that are not expressly 
granted to Licensee by this Agreement are expressly reserved.  The Software is protected 
by copyright and other intellectual property laws and Licensee agrees to use the Software 
in compliance with the restrictions of those laws and this Agreement.     

(b) Licensee agrees that, except as permitted by this Agreement, it shall not 
itself, or through any parent, subsidiary, affiliate, agent or other third party, entity or 
other business structure:  (i) copy, modify, transfer, assign, license, sublicense, distribute 
the Software or any way make it available to any third-party; (ii) reverse engineer the 
Software or disassemble, decompile or otherwise attempt to derive the source code for 
the Software;  (iii) rent or lease the Software nor use it in a service bureau capacity for 
the benefit of third parties; (iv) remove, alter, cover, or distort any copyright, trademark, 



or other proprietary rights notices on the Software or any other materials furnished to 
Licensee by Licensor hereunder; or (v) write or develop any software program based 
upon the Software that would be considered a “derivative work” of  the Software under 
the U.S. Copyright Act.  

4. Technical Support and Maintenance.  Installation services, technical support or 
Software maintenance services are not available under this Agreement.    

5. DISCLAIMERS 

(a) To the maximum extent allowed by law, Licensor disclaims all express 
and implied warranties of any kind, including any implied warranties of merchantability 
and fitness for a particular purpose, any warranties arising from course of dealing or 
usage of trade, any warranties of title or against infringement, and any warranties that 
might otherwise be deemed to arise from samples or descriptions of the Software or any 
materials or services furnished or provided by Licensor to Licensee. 

(b) The results obtained via use of the Software (the “Output”) are to assist 
Licensee in the selection and/or analysis of steel framing products sold by Licensor 
building systems.  Such Output is preliminary in nature and is not intended to replace the 
calculations and services of the architect and engineer of record.  Licensee is solely 
responsible for independently verifying the accuracy of the Output and the currency of 
product specifications.  In addition, Licensee is solely responsible for any negligent or 
illegal act or omission of Licensee or Licensee’s agents, contractors, employees, or 
customers.   

(c) These disclaimers form an essential part of the agreement. Use of the 
Software authorized hereunder is subject to these disclaimers, except to the extent that 
any implied warranties cannot be validly waived.   

6. LIMITATION ON LIABILITY 

(a) Notwithstanding anything to the contrary contained herein, to the 
maximum extent permitted by law, in no event shall Licensor be liable or obligated in 
any manner to Licensee for any special, incidental, consequential, or exemplary damages 
arising out of or related to this Agreement or the Software, even if Licensor is informed 
in advance of the possibility of such damages occurring.  This limitation is separate and 
independent of any other remedy limitations and shall not fail if such other limitation or 
remedy fails.    

(b) Notwithstanding any other provisions of this Agreement, Licensor’s 
aggregate liability to Licensee under this Agreement shall be limited to the greater of (1) 
amounts paid (if any) by Licensee under this Agreement within the twelve (12) months 
prior to the event, action, or circumstances giving rise to the liability; or (2) $500.00.   

 
7. Licensee Indemnification. Licensee shall defend, indemnify and hold Licensor, its 
affiliated companies, parent, and subsidiaries as well as their respective directors, 



officers, and employees harmless from all losses, liabilities, damages, and expenses 
(including reasonable attorney’s fees and costs) resulting from any claims, demands, 
actions and other proceedings by any third party arising from (a) Licensee’s breach of 
this Agreement; (b) personal injury (including death) to a third party or property damage 
incurred by a third party resulting from or relating to Licensee’s use of the Software; or 
(c) from Licensee’s failure to comply with an applicable law, regulation, rule, mandate, 
or requirement of the U.S. government or any applicable professional standard, state or 
local law or regulation including, without limitation, Licensee’s failure to comply with 
laws or regulations relating to privacy or  intellectual property. 

8. Licensor Indemnification  

(a) Licensor shall defend and indemnify Licensee against all claims, 
liabilities, costs, and expenses (including reasonable attorneys' fees), reasonably incurred 
in the defense of any claim brought against Licensee in the United States by a third party 
alleging that Licensee's use of the Software in compliance with Licensor provided 
documentation and terms of this Agreement infringes or misappropriates any United 
States copyright, trademark, or trade secret right, provided that: such indemnity shall not 
apply if the alleged infringement results from use of the Software in conjunction with any 
other software, the combination of the Software with equipment not supplied by 
Licensor, or unlicensed activities and so long as Licensee promptly notifies Licensor in 
writing of any such claim and Licensor is permitted to control fully the defense and any 
settlement of such claim as long as such settlement shall not include a financial obligation 
on Licensee.  Licensee shall cooperate reasonably in the defense of such claim and may 
appear, at its own expense. Licensee shall comply fully and promptly with the terms of 
any such settlement. Licensee shall not undertake any action in response to any 
infringement or alleged infringement of the Software that would be prejudicial to any 
defense that Licensor may have to the same. 

(b) In addition to the rights and remedies set forth above, should Software 
licensed hereunder become, or in Licensor’s opinion be likely to become, the subject of 
such an infringement claim, Licensor may, at its sole option and expense, (a) procure for 
Licensee the right to make continued use of the Software, (b) replace or modify such 
Software so that it becomes non-infringing, or (c) terminate the license granted hereunder 
and require the return the Software.   

(c) These indemnification provisions constitute Licensor’s sole liability, and 
Licensee's sole recourse, in the event of any infringement of third-party rights by 
Licensee’s use of the Software. 

9.  Confidentiality. Licensee acknowledges that the Software contains valuable trade 
secrets and/or confidential or proprietary information of Licensor and its licensors 
including without limitation know-how, inventions, techniques, processes, algorithms, 
software programs (object and/or source code), and databases. Licensee agrees that it will 
exercise reasonable care to prevent the unauthorized disclosure of such information to 
any third party, provided, however, that this paragraph imposes no obligation upon 
Licensee with respect to any information which: (i) is or becomes publicly known 



through no wrongful act of Licensee; (ii) is received by Licensee from a third party 
without breaching an obligation owed to Licensor; (iii) is independently developed by 
Licensee; or (iv) is required to be disclosed by Licensee pursuant to a subpoena or other 
legal process. 

10. Future Availability. Licensor reserves the right, in its sole discretion, discontinue 
the Software or to alter prices, features, specifications, capabilities, functions, general 
availability or other characteristics of the Software.    

11.  Term and Termination   

(a) The term of this Agreement shall commence once Licensee agrees to the 
terms and conditions of this Agreement by clicking on the button indicating acceptance 
and completing the registration process for its account.  The Agreement will remain in 
effect until terminated in accordance with this Section 11. 

(b) Either party may terminate this Agreement for convenience by providing 
written notice to the other party in accordance with the notice provisions in Section 13.   

(c) Upon termination, all of Licensee’s rights shall immediately terminate.  
Licensee will immediately return to Licensor or destroy all copies of the Software that it 
has in its possession or control and certify that it has done so.  Sections 3, 5, 6, 7, 9,  
11(c), 13, 14, and 15 shall survive any termination of this Agreement. 

12. No Third Party Beneficiaries.  Neither Licensee’s use of the Software nor this 
Agreement will create any right or cause of action for any third party, nor will Licensor 
be responsible for any third party claims against Licensee. 

13. Notice 

(a) To Licensee.  Except as otherwise set forth herein, notices made by us to 
you under this Agreement that affect our customers generally will be posted on the 
Licensor website.  Notices made by us under this Agreement for you or your account 
specifically will be provided to you via the email address provided to us in your 
registration for the Software or in any updated email address you provide to us in 
accordance with standard account information update mechanism and/or procedures we 
may provide from time to time.  It is your responsibility to keep your email address 
current and you will be deemed to have received any email sent to any such email 
address, upon our sending of the email, whether or not you actually receive the email. 

(b) To Licensor.  For notices made by you to us under this Agreement and for 
questions regarding this Agreement or the Software, you may contact Licensor as 
follows: 



info@clarkdietrich.com 

And/or 

Attention: Marketing 

9100 Centre Pointe Dr., Suite 210  

West Chester, OH 45069 

 Any notice or other communication required or permitted to be given by you 
hereunder shall be given in writing and delivered in person, by U.S. Mail, via confirmed 
email or delivered by recognized courier service, properly addressed and stamped with 
the required postage, addressed to an authorized representative, at the address set forth 
above, and shall be deemed effective upon receipt.    

14. Miscellaneous 

(a) This Agreement constitutes the complete and exclusive agreement 
between Licensor and Licensee with respect to the Software and supersedes all prior oral 
or written communications or agreements between the parties relating to the Software.     

(b) This Agreement shall be governed in all respects construed in accordance 
with the laws of the State of Ohio, without regard to its laws governing conflicts of laws. 
The parties agree that the United Nations Convention on Contracts for the International 
Sale of Goods is specifically excluded from application to this Agreement.   

(c) All disputes arising out of or related to this Agreement shall be brought 
exclusively in a federal or state court of competent jurisdiction located in Butler County, 
Ohio.  Each party consents and submits to the personal jurisdiction of such courts and 
irrevocably waives any and all defenses inconsistent with this Section.   

(d) Licensee acknowledges that (i) any misuse or threatened misuse of the 
Software or Licensor’s intellectual property or (ii) any misuse or threatened misuse of the 
Licensor’s Confidential Information will cause immediate irreparable harm to the non-
breaching party for which there is no adequate remedy at law.  Accordingly, the parties 
agree that the Licensor shall be entitled to immediate and permanent injunctive relief 
from any court of competent jurisdiction in the event of any such breach or threatened 
breach. Licensee hereby waives the defense that Licensor has or will have an adequate 
remedy at law for any such breach or threatened breach.   

(e) Licensee may not assign or otherwise transfer its rights or obligations, in 
full or in part, under this Agreement without Licensor’s express written consent and any 
such purported assignment is null and void.  Upon any such permitted assignment, this 
Agreement shall be binding upon and inure to the benefit of the heirs, successors and 
assigns of Licensee.   



(f) The waiver by either party of a breach of any provisions contained herein 
shall be in writing to be effective and shall in no way be construed as a waiver of any 
succeeding breach of such provisions or the waiver of the provision itself.   

(g) The relationship between the parties is that of independent contractors, 
and nothing in this agreement is intended to, or should be construed to, create any type of 
joint venture, partnership, agency, or any employment or fiduciary or franchise 
relationship. 

(h) If any part of this Agreement shall be held to be unenforceable, the 
remainder of the Agreement shall nevertheless remain in full force and effect. 

(i) No action, regardless of form, arising out of this Agreement may be 
brought by either party more than two (2) years after the claim or cause of action has 
accrued. 

15. U.S. Government Restricted Rights. The Software is provided with 
RESTRICTED RIGHTS.  Use, duplication, or disclosure by governmental entities is 
subject to restrictions as set forth in subparagraph (c)(I)(ii) of the Rights in Technical 
Data and Computer Software clause at DFARS 252.227-7013 or subparagraphs (c)(1) 
and (2) of the Commercial Computer Software Restricted Rights at 48 CFR 52.227-19, as 
applicable.  Contractor/manufacturer is Clarkwestern Dietrich Building Systems LLC, at 
9100 Centre Pointe Dr., Suite 210, West Chester, OH 45069.   

 
YOU ARE ADVISED TO PRINT OUT A COPY OF THIS LEGAL AGREEMENT 

FOR YOUR OWN RECORDS. 
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